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Topic
Thesis topic
Status and evolvement of public policy concept when delimiting 
Member States’ procedural autonomy

Topic of the paper
Case-study in two contexts: 
1. National rules on ex officio review 
2. The finality of judgments/decisions



Public policy
Standard use:
Justify deviation from EU internal market law

Specific use (in this context):
“Norms that are so fundamental for the legal order that they have to 
be respected, regardless of procedural obstacles.” (de Lange 2007)
In other words, public policy is used to justify deviation from 
national procedural rules.



Member State Procedural 
Autonomy

Effectiveness Equivalence

Limits to national procedural autonomy



Limitations to these limits?
Example (effectiveness): Must the requirement be upheld 
even at the price of sacrificing rules filling important 
procedural functions?
• Justification with reference to their role and purpose in the 
procedural framework (“contextual approach”).



Expansion of the limits
Capacity of principles of effectiveness and equivalence ot ensure the 
enforcement of EU law? 

Example of ex officio review:

• Both parties choose not to invoke EU law

• One party omits to invoke EU law

Equivalence: Same treatment as under national law (both claims based on 
national law and EU law are precluded)

Effectiveness: “Contextual approach”



Can we accept this when the outcome, in substance, is 
contrary to EU law?
Variables:

- Does national law allow extraordinary measures (e.g. re-opening of final 
decisions, ex officio review by court etc.)?

- Did the seized court lack jurisdiction (Lucchini)?

- How important is the infringed rule (public policy)?
◦ EU law perspective (certain rules more important than others?)
◦ National law perspective (does national law prescribe exceptions for public 

policy, and define, in substance, public policy?)



Conclusions – ex officio review
• A sharpened or reinforced standard of effectiveness applicable to cases 
where public policy rules are at stake?

• A changed principle of equivalence where EU rules of public policy 
require more favorable treatment rather than equally favorable 
treatment?

So which substantive rights belong to public policy on an EU law level?

- Competition law

- Consumer protection



Conclusions – Res judicata
- General downplay of the roles of effectiveness/equivalence
- Otherwise inconclusive results

Which substantive rights?
- State aid rules (lack of jurisdiction rather than effectiveness of 
substantive rules on state aid)

- Free movement of citizens (Byankov)



Discovering EU Public Policy through ECJ-driven 
Constitutionalism
Ø Findings concerning res judicata are inconclusive. 
Ø Conclusion concerning ex officio review: emergence of a set of 
“public policy” areas whose special status trump arguments based 
on the “contextual approach”.
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Topic of my thesis:  

status and evolvement of public policy concept when 
delimiting MS procedural autonomy. 

 

Topic of the paper:  

Case-study in two contexts: national rules on ex officio 
review and the finality of judgments 

 

 

Public policy 

How do I use public policy? 

Standard use: 

- Justify deviation from EU internal market law 

 

Specific use (in this context): 

- Roel de Lange: “norms that are so fundamental for the 
legal order that they have to be respected, regardless 
of procedural obstacles.”1  

- In other words, public policy is used to justify 
deviation from national procedural rules  

 

 

Limits to national procedural autonomy:  

 
1 de Lange, The European Public Order, Constitutional Principles and Fundamental Rights, Erasmus Law Review vol. 
1 1 2007 p. 3 accessed 21 january 2014, at http://papers.ssrn.com/abstract=1498326. 



- Equivalence: national procedural rules must not treat 
more favourably claims based on EU law as compared 
to claims based on national law 

- Effectiveness: the application of national procedural 
rules must not make it “virtually impossible or 
excessively difficult” to exercise rights conferred by 
EU law 

 

Limitation to these limits? 

Are there limits to these limits? 

Example (effectiveness): Must requirement be upheld even 
at the price of sacrificing rules filling important procedural 
functions (like e.g. the principle of res judicata)? 

® Contextual approach (possibility to justify national 
rules that are otherwise contrary to 
effectiveness/equivalence) 

® Justification with reference to their role and purpose in 
the procedural framework (legal certainty, equality of 
arms etc.) 

 

 

Expansion of the limits 

On the other hand, are these principles strong enough to 
ensure the enforcement of EU law? This is where public 
policy or public order comes in! 

Sometimes principles eff./equiv. incapable of protecting 
essential (substantive) rules of EU law: 

- E.g. parties do not invoke EU law because it is 
unfavourable to both (e.g. state aid Lucchini) 

- Or one party is not aware of his rights under EU law 
and the other party deliberately does not invoke EU 
law 

 

 

 

 

 

 

 

 



In these cases it would be OK to bar an applicant from 
raising EU law at too late stage: 

Equivalence: Case treated same as under national law = ex 
officio review precluded / judgment gains force of res 
judicata precluding subsequent action  

Effectiveness: With the “conceptual approach” the dismissal 
of claim under EU law is justified by legal 
certainty/principle of party disposition etc.  

 

Can we accept this when the outcome, in substance, is 
contrary to EU law?  

Variables: 

- Does national law allow extraordinary measures (e.g. 
re-opening of final decisions, ex officio review by 
court etc.)? 

- Did the seized court lack jurisdiction (Lucchini)? 

- How important is the infringed rule (public policy)? 

o EU law perspective (certain rules more 
important than others?) 

o National law perspective (does national law 
prescribe exceptions for public policy, and 
define, in substance, public policy?) 

 

 

Context 

ECJ case-law on: 

- Ex officio review 

DEFINITION (in this context): 

Ex officio review: Power of national judge to 
take into account aspects of a case before it 
which have not been invoked by the parties. 

- Action the court may take which 
requires it to go outside the ambit of 
the proceedings 

Connected to “jura novit curia” – the judge is 
assumed to know the law, but not investigate 
into the circumstances of the case.  



Whether national courts are at liberty to/or obliged to apply 
EU law of their own motion, i.e. where the relevant rules 
have not been invoked by the parties. 

- The principle of res judicata 

DEFINITION: 

Re-opening of court cases or admin. decisions that have 
become final because they have proven contrary to EU law. 

 

Principle of party disposition/party autonomy: 
It is for the parties to decide on the issues to 
be ruled on by the court. 

Allowing party to dispose over the dispute 
may lead to substantively deficient judgments, 
but when there are only individual interests at 
stake this doesn’t matter. 

Judicial passivism: reduces court bias – but 
can produce incorrect judgments. 

Ambit of the proceedings grounds, 
circumstances and evidence (and relief 
sought) 

  

 

 

 

 

 

  



 

Conclusions on ex officio review 
a) A sharpened or reinforced standard of effectiveness applicable to cases 

where public policy rules are at stake? 

b) A changed principle of equivalence where EU rules of public policy are 
required a more favourable treatment rather than an equally favourable 
treatment? 

 

What substantive rights belong to public policy on an EU law level? 

Ex officio review 

Substantive areas: 

- Competition law (at least cartel prohibition) 

- Consumer protection 

But why is not the list longer? 

 

Conclusions on res judicata 
- State aid rules (substantive aspects less important, procedural aspects more 

important). 

- Free movement of citizens (Byankov) 

General downplay of the role of effectiveness/equivalence 

 

Discovering EU Public Policy through ECJ-driven Constitutionalism 

- Conclusion concerning ex officio review is clear: emergence of a set of 
“public policy” areas whose special status trump the “contextual approach” 

- Findings concerning res judicata are inconclusive  


